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Submission No.:       SACA-SEEM/PE/002/2018 
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___________________________________________________________________________ 
 

The Secretariat for Submissions on Environmental Enforcement Matters after reviewing 
Submission SACA-SEEM/PE/002/2018 and the response offered by the Government of Peru 
dated March 12, 2019, and pursuant to Article 18.9 (1) of the US-Peru Trade Promotion 
Agreement, considers that the Submission warrants the development of a Factual Record.    

  
I. INTRODUCTION 

1. Any person of a Party of the United States-Peru Trade Promotion Agreement (TPA) may file 
a submission to the Secretariat for Submissions on Environmental Enforcement Matters 
(hereinafter “Secretariat”) asserting the lack of effective environmental law enforcement by a 
Party, in accordance with Article 18.8 of the TPA. 

2. In June 2015, the Parties signed the “Understanding for Implementing Article 18.8 of the 
United States-Peru Trade Promotion Agreement,” establishing the Secretariat. A Memorandum 
of Understanding was also signed with the Organization of American States (OAS) by which 
it is agreed that the OAS will house and provide administrative and technical support to the 
Secretariat in its headquarters in Washington D.C., United States of America.  

3. The Secretariat has among its main functions to receive and consider submissions on 
Environmental Enforcement Matters (hereinafter “submissions”) filed by any person of a Party, 
in accordance to the provisions of Article 18.8 of the TPA.  

4. The Secretariat determines the admissability of the submission, in accordance with the 
requirements set out in paragraph 2 of Article 18.8 of the TPA. If the submissions meet these 
criteria, the Secretariat will determine whether these submissions merit a response from the 
Party, in accordance with paragraph 4 of Article 18.8 of the TPA.  

5. The Secretariat will determine, once it has received a response provided by the Party or once 
the timeline set forth in Article 18.9 of the TPA to receive such response has been met, if the 
development of a Factual Record is warranted. If the Secretariat determines that the 
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development of a Factual Record is not warranted, the process is terminated with respect to 
that submission. 

6. If the Secretariat determines that the development of a Factual Record is warranted, the 
Environmental Affairs Council (EAC) of the TPA will be notified of this decision in 
accordance to Article 18.9 of the TPA. 

7. The Factual Record referred to in the preceding paragraph will be developed by the Secretariat 
in case any member of the EAC instructs it to do so. 

8. The Native Federation of the Madre de Dios River and its Tributaries - FENAMAD 
(hereinafter, the "Submitter") filed a Submission with the Secretariat, via email dated July 9, 
2018, under Article 18.8 of the TPA, in which it asserts the lack of effective environmental law 
enforcement by the Peruvian Government in the process of preparation, deliberation, approval 
and enactment of Law No. 30723, "Law that declares the construction of roads in border zones 
and the maintenance of dirt roads in the region of Ucayali as a national priority and interest." 

9. The Submitter alleges that during the preparation, deliberation, approval and enactment of Law 
No. 30723, "Law that declares the construction of roads in border zones and the maintenance 
of dirt roads in the region of Ucayali as a national priority and interest," the Peruvian 
Government did not effectively enforce the following environmental laws: 

a) Articles 1, 4, 5 and 8 of Law No. 28736, "Law for the protection of indigenous or tribal 
peoples in a situation of isolation and in a situation of initial contact," (hereinafter, 
"PIACI Law" for its Spanish acronym);  

b) Law No. 29785, "Law on the right to prior consultation with indigenous or tribal 
peoples, recognized by the International Organization of Labor (ILO) Convention 169," 
(hereinafter, "Law of Prior Consultation"); 

c) Article 70 of Law No. 28611, "General Environmental Law"; 

d) Paragraph 12 of Article II of the Preliminary Title of Law No. 29763, "Forest and 
Wildlife Law”; and  

e) Paragraph 3 of Article 18.11 of the United States-Peru Trade Promotion Agreement  

10. The Secretariat registered the Submission and assigned the number SACA-
SEEM/PE/002/2018 ((hereinafter, the "Submission") to the Submission. 

11. The Secretariat acknowledged receipt of the Submission via email dated July 19, 2018, through 
the Letter SACA-SEEM/PE/002/2018/01, addressed to the Submitter with a copy to the EAC. 

12. The Secretariat issued the Determination SACA-SEEM/PE/002/2018/D1, which was 
communicated to the Submitter and the EAC, with Letter SACA-SEEM/PE/002/2018/02 by 
email dated December 28, 2018. 
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13. The Secretariat determined that Submission SACA-SEEM/PE/002/2018 meets the 
admissibility requirements set out in Article 18.8(2) del TPA, through Determination SACA-
SEEM/PE/002/2018/D1.  

 
14. The Secretariat, through Determination SACA-SEEM/PE/002/2019/D2 dated January 11, 

2019, determined that Submission SACA-SEEM/PE/002/2018 merits a response from the 
Peruvian Government. 

 
15. The Peruvian Government requested an extension of the deadline to respond to the 

Determination SACA-SEEM/PE/002/2019/D2, in accordance with the provisions of Article 
18.8 (5) of the TPA. 

 
16. The Peruvian Government responded through a document called "Regarding the Submission 

on Matters of Environmental Enforcement presented by the Native Federation of the Madre de 
Dios River and Tributaries (FENAMAD) - Position of the Government of Peru" (hereinafter 
"Response of the Government of Peru ") sent to the Secretariat on March 12, 2019, via email. 

 
17. The Secretariat shall at this stage, inform the EAC if the Submission SACA-

SEEM/PE/002/2018 warrants the development of a Factual Record. 
 
II. ANALYSIS 
 

A. On the information provided by the Party under Article 18.8 (5) 
 
18. Pursuant to the provisions of Article 18.8 (5) of the TPA, the Secretariat requested a response 

from the Party on: 
 

“a) whether the precise matter at issue is the subject of a pending judicial or administrative 
proceeding, in which case the secretariat shall proceed no further; and 

 
b) of any other information the Party wishes to submit, such as: 

 
i) whether the matter was previously the subject of a judicial or administrative 
proceeding; 
 
ii) whether private remedies in connection with the matter are available to the 
person making the submission and whether they have been pursued; or 
 
iii) information concerning relevant capacity-building activities under the ECA. " 
 

19. In this regard, the Government of Peru has specified the following: ¨(…) the Peruvian 
Government informs the Secretariat that the specific matter in question is not subject of a 
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pending judicial or administrative proceeding and that it has not previously been subject of 
judicial or administrative proceeding.1. 
 

20. The Government of Peru has not mentioned “iii) information concerning relevant capacity-
building activities under the ECA" in accordance with Article 18.8 (5) (b) (iii). 

	
21. The Government of Peru, in its response, raises other additional points that the Secretariat will 

proceed to address. 
 

B. Regarding the function of the Secretariat of receiving and considering Submissions  
 

22. The Government of Peru in its response document, mentions: “(…)  we raise, as a preliminary 
matter, the need to approve the working procedures for the Secretariat to be able to process 
submissions on environmental enforcement matters, in accordance with what is established in 
Article 5.2 of the aforementioned Understanding. 

 
23. The Secretariat considers that the prompt approval of the procedures referred to by the 

Government of Peru is very important. However, the Secretariat also considers that it is 
currently authorized and obliged to receive and consider the submissions on environmental 
enforcement matters filed in accordance with Article 18.8 of the TPA, for the reasons set forth 
below. 

 
24. Article 18.8 (1) of the TPA establishes that, “Any person of a Party may file a submission 

asserting that a Party is failing to effectively enforce its environmental laws. Such submissions 
shall be filed with a secretariat or other appropriate body (secretariat) that the Parties 
designate.¨ 

 
25. The Parties have created the Secretariat assigning it the responsibility to implement Article 

18.8 and Article 18.9 of the TPA. The TPA itself grants the right to any natural or legal person 
to file submissions to the Secretariat if it considers that one of the Parties does not effectively 
enforce its environmental laws. Implicit in this right is the obligation of the Secretariat to 
receive and consider such submissions. To do otherwise would restrict the right granted by 
Article 18.8 of the TPA to any person of one of the Parties. 

 
26. Article 5.1 of the Understanding for implementing Article 18.8 of the United States-Peru Trade 

Promotion Agreement (hereinafter, "Understanding") states that: 
 

¨1. The Secretariat shall perform the functions established for it under Articles 18.8 and 
18.9 of the TPA. In particular, the Secretariat shall:  

 
(a) receive and consider public submissions in accordance with paragraphs 1 and 

2 of Article 18.8.; 
(b) request a Party to respond to public submissions in accordance with paragraph 

4 of Article 18.8, receive the Party’s response in accordance with paragraph 5 
                                                
1 Document “Regarding the Submission on Matters of Environmental Enforcement presented by the Native 
Federation of the Madre de Dios River and Tributaries (FENAMAD) - Position of the Government of Peru" page 12. 
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of Article 18.8, and consider the submission and any response provided by the 
Party in accordance with paragraph 1 of Article 18.9;  

(c) inform the Council, in light of any response provided by the Party, whether 
public submissions warrant developing a factual record, in accordance with 
paragraph 1 of Article 18.9;  

(d) prepare factual records when any member of the Council instructs it to do so, 
submit them to the Council and, if directed by a member of the Council, make 
them available to the public, in accordance with Article 18.9; and may take such 
additional actions as are appropriate to carry out the functions established in 
Articles 18.9 and 18.9 of the TPA.  

 
27. Article 5.1 (a) of the Understanding reiterates the role of the Secretariat to receive and consider 

submissions. Additionally, subparagraph (d) of the same article establishes that the Secretariat 
may take the necessary additional measures to carry out the functions established in Articles 
18.8 and 18.9 of the TPA. 
 

28. Paragraph 2 of Article 5 of the Understanding establishes that:  
 

¨2. The Secretariat shall apply working and other procedures that the Council establishes 
for considering public submissions, preparing factual records, engaging experts, preparing 
reports to the Council, protecting confidential information, making documents publicly 
available, or other matters related to its functions.¨ 
 

29. In accordance with paragraph 2 of Article 5 of the Understanding, the Secretariat shall apply 
any procedure that the EAC approves. However, this Article does not require the Secretariat to 
wait for the approval of the aforementioned procedures to comply with its own obligations. 
Likewise, it is not appropriate to limit the public’s right to file submissions to the Secretariat, 
in accordance with Article 18.8 of the TPA, and that these are received and considered, until 
the EAC approves the procedures referred to in the Article 5 paragraph 2 of the Understanding. 

 
30. Additionally, it should be noted that Article 5.2 of the Understanding must be interpreted in 

accordance with Article 5 of the aforementioned Understanding, which establishes—as a 
general rule—that "The Secretariat shall perform the functions established for it under Articles 
18.8 and 18.9 of the TPA." 

 
31. Therefore, the interpretation of Article 5.2 of the Understanding clearly identifies two 

assumptions: 
 

i) In the event that the EAC establishes working procedures and other procedures, the 
Secretariat shall apply them. 

 
ii) In the event that the EAC does not establish any procedure, the Secretariat is not obliged 

to apply something that does not exist, which is why it will enforce Article 18.8 and 
Article 18.9 of the TPA and 5.1 of the Understanding, which present the necessary and 
sufficient conditions for the Secretariat to be able to receive and consider public 
submissions, as they are provisions susceptible to be enforced on their own. 
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C. Regarding the background of Law No. 30723, which declares the construction of 

roads in border zones and the maintenance of dirt roads in the Ucayali region as a 
national priority and interest.  

 
32. Bill No. 1123/2016-CR, which gave rise to Law No. 30723, establishes, in the section 

"Justification," the reasons for which the construction of roads in border zones should be 
declared as national priority and interest. and the maintenance of dirt roads in the Ucayali 
region, which notes the following: 

 
- ¨(...) this vast amount of resources that the region has is not proportional to its 

development, it is necessary to point out that one of the most important causes that 
impedes its sustained development and, therefore, dragging it to unnecessary  
underdevelopment, is the lack of communication channels, that is, the absence of roads 
that integrate the various districts allowing a smooth flow of transportation towards 
border zones in order to market the different products already mentioned(...) ¨. 

 
- ¨ (...) due to the lack of adequate road infrastructure, that is why two of its large 

provinces bordering Brazil, Atalaya and Purus, are unable to develop steady trade 
flows with national and international markets (... ) ¨. 

 
- ¨The province of Atalaya with five districts: Gran Pajonal, Raimondi, Sepahua, 

Tahuania and Yurua, with a population of 53,819 inhabitants (mostly rural), presents 
scant means of land transport which hinders its development and the possibility of 
linking with the Region’s capital or with Brazil. Likewise, the Purus province (the 
furthest from the Region’s capital), currently has a low population density (...) ¨. 

 
- ¨ (...) it is also important to point out that this regulatory proposal is compatible with 

Bill No. 075-2016/CR, which declares the sustainable development of the Province of 
Purus as a public necessity and of preferential national interest, prioritizing terrestial 
connectivity¨. 

 
33. On Bill No. 075-2016/CR, mentioned above, the Ministry of the Environment (MINAM) 

issued Report No. 355-2016-MINAM/SG/OAJ, dated November 3, 2016, that states: 
 

- ¨ (...) focusing on the legislative proposal, it is to be noted, that its purpose (Art.1), to 
propose the terrestrial connectivity (highway) between Puerto Esperanza and Iñapari, 
would include the territories that make up the Alto Nacional Park Purus, the Purus 
Communal Reserve, the Mascho Piro Indigenous Reserve, the buffer zone of the Alto 
Purus National Park made up by the Madre de Dios Territorial Reserve and the 
Murunahua Indigenous Reserve for isolated indigenous peoples, that is, it would be 
comprised of territories that are within the National Service of Natural Areas Protected 
by the State. 

 
- ¨In the case of Alto Purus National Park, through Presidential Resolution No. 238-

2012-SERNANP, dated December 28, 2012, its corresponding Master Plan was 
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approved, which establishes a strict zoning across 100% of the Park’s territorial 
expansion  

 
- ¨ (...) in accordance with Article 2 of Supreme Decree No. 007-2016-MC, the objective 

of the Indigenous Reserves, (the proposed law includes several of them), is the 
protection of rights, habitats and conditions that ensure the existence and integrity of 
indigenous peoples. Situation that would be violating in accordance with the objective 
of the proposed law.¨. 

 
- (...) in the case of Indigenous Peoples, in accordance with the provisions of Article 2 of 

Law No. 29875, Law on the Right to Prior Consultation with Indigenous or Tribal 
Peoples and within the framework of International Organization of Labor Convention 
No. 169, the indigenous and tribal peoples must be consulted beforehand on the 
legislative or administrative measures that directly affect their collective rights,  their 
physical existence, cultural identity, quality of life or development, which requires that 
the regulatory proposal be consulted, requesting an opinion from the Vice Ministry of 
Interculturality of the Ministry of Culture.¨. 

 
- "With regards to the purview of the proposal relating to ¨... to guarantee the protection 

of biodiversity in the area, as well as the intangibility of National Parks and other 
natural areas protected by the State..." (Article 3) it can be appreciated that it is 
contradictory and incongruent with what is stated within the purview (Articles 1 and 2) 
of the Bill. 

 
- ¨Due to the above, in the opinion of this Office of Legal Advice, Bill No. 75/2016-CR, 

is not viable, according to the current legal framework.¨. 
 

34. Likewise, the Protected Areas National Service (SERNANP), issued the Legal Technical 
Report No. 002-2016-SERNANP/DDE/DGANP/OAJ on October 31, 2016, in which it states 
the following on the Bill No. 75/2016-CR: 

 
- ¨The proposal for terrestrial connectivity contained in the bill, is not consistent with the 

constitutional mandate of the Peruvian State to promote the conservation of biological 
diversity and natural protected areas, which has been included in the Law on Natural 
Protected Areas, which establishes that Natural Areas constitute the Nation's 
heritage.” 

 
35. The Ministry of Culture (MINCUL), through Report No. 000084-2016/DGPI/VMI/MC dated 

September 23, 2016, on Bill No. 75/2016-CR, states that: 
 

- ¨ (...) it is observed that the bill that seeks to declare as public necessity and national 
interest the terrestrial connectivity for the Purús district, could directly affect the rights 
of the indigenous peoples both in the Madre de Dios Territorial Reserve and in the 
Mashco Piro Reserve. 
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This, by virtue of the collective rights that may be affected, such as: the collective right 
to the territory, given the proximity of the proposal for connectivity to the territories of 
habitat, use and transit of the Mashco Piro and Mastanahua peoples, among others, as 
well as affecting the right to self-determination.¨. 

 
36. On Bill No. 1123/2016-CR, the MINCUL issued the Report No. 000178-

2017/DGPI/VMI/MC, dated November 15, 2017, stating the following: 
 

- ¨In the last five years, two bills were presented with the purpose of proposing terrestrial 
interconnection in the border zones of the Ucayali Region, specifically for the Purús 
province. In both cases, the Ministry of Culture issued an unfavorable technical 
opinion.¨ 
 

- ¨ (...) it should be taken into account that the Isconahua Indigenous Reserve and the 
Murunahua Indigenous Reserve are located in the border zones of the Ucayali Region. 
Likewise, the Mashco Piro Reserve could also be subject to an overlap in the possible 
route tracing for road construction (...) ¨. 
 

- ¨ (...) it should be considered that the Official Database of Indigenous and Native 
Peoples of the Ministry of Culture contains preliminary information regarding 207 
native communities that belong to 15 indigenous peoples. Being that these communities 
are located in the districts of Yurua, Calleria, Masisea, Purus, Tahuania, Raymondi 
and Iparia adjacent to the border of the Ucayali Region.¨ 
 

- ¨The Congress of the Republic, as the competent entity for the issuance of laws, must 
determine which bills should be the subject of a prior consultation process as they 
directly affect the collective rights of indigenous peoples, as well as determine which 
parliamentary body should assume said mandate, the indigenous peoples to be 
consulted, the opportunity of passing the bill in relation to the procedure of legislative 
issuance, among other aspects.¨ 

 
D. On Law No. 30723, which declares the construction of roads in border zones and the 

maintenance of dirt roads in the Ucayali region as a national priority and interest. 
  

37. Law No. 30723 contains a sole article: 
 

¨Sole article. Declaration of priority and national interest 
It is declared that the construction of roads in border zones and the maintenance of dirt 
roads in the region of Ucayali is a national priority and interest, under the unrestricted 
respect for protected natural areas and the indigenous peoples that inhabit it." 
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Map of Ucayali 

 
 
38. In this regard, the response of the Government of Peru states that: 
 

¨In this sense, it is pertinent to highlight that it is a law of programmatic nature, since, in 
the first place, no action has been taken to implement it; and second, because the 
construction of roads is a matter of competence of authority of the Executive Branch. 
Therefore, it is legally impossible for Law No. 30723 to entail a supposed lack of effective 
environmental law enforcement by the Peruvian Government and even less that any harm 
is caused to any natural or legal person.¨ 
 
¨ (...) it must be kept in mind that the laws that declare the development of an activity of 
national interest do not generate effects at the time of its enactment and publication (...) ¨. 
 
¨ (...) the sole article of Law Nº 30723 clearly establishes that the object of said legal 
safeguards the protected natural areas, as well as the rights of the indigenous peoples that 
inhabit them.¨ 
 
¨ As a consequence of this, Law No. 30723, having a programmatic and declarative nature, 
does not display legal effects, and therefore, could not cause any harm to a person (...) ¨. 
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39. It is important to keep in mind that Submission SACA-SEEM/PE/002/2018 does not hold that 
it is the construction of a road, or any other action of the Executive Branch, which motivates 
the Submission. In effect, what the Submitter asserts is that the failure to effectively enforce 
environmental laws occurs in the process of drafting, deliberating, approving and enacting  Law 
No. 30723. 

 
40. In this regard, the Submitter states in the Submission that in the aforementioned process, the 

PIACI Law, the Law of Prior Consultation, the General Environmental Law, the Forestry and 
Wildlife Law and the United States-Peru Trade Promotion Agreement should have been 
effectively enforced. 

 
41. It is important to mention that, to date, at least two bills have been submitted to repeal Law No. 

30723. In these bills, MINAM and MINCUL have issued reports supporting the repeal of Law 
No. 30723. 

 
42. On Bill No. 2354/2017-CR (which seeks to repeal Law No. 30723), MINAM issued Report 

No. 176-2018-MINAM/SG/OGAJ, dated March 5, 2018. In this report MINAM concludes 
that: 

 
- ¨Regarding the proposal to repeal Law No. 30723, a law that declares the construction 

of roads in border zones and the maintenance of dirt roads in the department of Ucayali 
as a national priority and interest, in accordance with what was stated by SERNANP 
in Report No. 02-2018-SERNANP-DGANP/OAJ, we consider this proposal viable, 
because within the framework of the aforementioned Law, road infrastructure projects 
could be executed that involves the impact to the Alto Purus National Park, Cordillera 
Azul National Park , Sierra del Divisor National Park, Purus Communal Reserve, El 
Sira Communal Reserve and Imiria Regional Conservation Area, located in the 
department of Ucayali.¨ 

 
 
43. In Report No. 00692-2018-MINAM/SG/OGAJ, dated November 15, 2018, on Bill No. 

2360/2017-CR, "Law repealing Law No. 30723 that declares the construction of roads in 
border zones and the maintenance of dirt roads in the department of Ucayali as a national 
priority and interest¨, MINAM concludes the following: 

 
- "Law No. 30723, which is intended to be repealed, violates the provisions of Law No. 

26834, Law on Protected Areas, as the construction of roads and maintenance of dirt 
roads in the department of Ucayali  represent a potential and significant modification 
of the wilderness characteristics and the good state of conservation of the Protected 
Natural Areas located in said department¨. 
 

- ¨Law No. 30723, collides with Law No. 30574, which declares the sustainable 
development of the Purus province in the department of Ucayali as a public necessity 
and of preferential national interest (...) ¨. 
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E. On the environmental laws asserted in the Submission 
 
44. According to the response of the Government of Peru ¨ (...) [n]ot all the laws asserted by 

FENAMAD qualify as environmental laws within the definition established in Article 18.14 of 
the TPA. ¨ 
 

45. Article 18.14 of the TPA defines the term "environmental law" as follows: 
 

“environmental law means any statute or regulation of a Party, or provision thereof, the 
primary purpose of which is the protection of the environment, or the prevention of a 
danger to human, animal, or plant life or health, through: 

(a) the prevention, abatement, or control of the release, discharge, or emission of 
pollutants or environmental contaminants; 

(b) the control of environmentally hazardous or toxic chemicals, substances, 
materials, and wastes, and the dissemination of information related thereto; 

(c) the protection or conservation of wild flora or fauna, including endangered 
species, their habitat, and specially protected natural areas; or 

(d) for Peru, the management of forest resources, in areas with respect to which a 
Party exercises sovereignty, sovereign rights, or jurisdiction, but does not 
include any statute or regulation, or provision thereof, directly related to 
worker safety or health. 

 
 

46. According to the definition of "environmental law" provided by Article 18.14 of the TPA, the 
main purpose of the protection of the environment or prevention of a danger to human, animal 
or plant life or health may be of a law or regulation (as a whole), or that this main purpose is 
found in some of the provisions of said law or regulation. 

 
47. It is for this reason that Determination SACA-SEEM/PE/002/2018/D1, when analyzing the 

environmental laws asserted in the Submission, establishes that only some articles qualify as 
"environmental law" according to the definition provided in the Article 18.14 of the TPA. 

 
48. In this regard, the Secretariat considers that it has carried out a correct analysis of the asserted 

laws. In this sense, the Secretariat considers that as long as the law—or provisions thereof—
asserted by the Submitter has the purpose of protecting the environment, preventing any danger 
to human, animal or plant life or health through one or more of the four assumptions offered 
by the definition of the TPA such legislation can be considered "environmental law" according 
to the definition provided by the TPA. 

 
49. With regard to Law No. 28736, "Law for the protection of indigenous or tribal peoples in a 

situation of isolation and in a situation of initial contact," (hereinafter, "PIACI Law"), the 
Determination SACA-SEEM/PE/002/2018/D1, states in paragraph 30: 
 

¨30. Articles 1, 4, 5 and 8 of the PIACI Law, cited by the Submitter, qualify as 
environmental law in accordance with the definition of "environmental law" provided by 
Article 18.14 of the TPA, in particular subparagraph (c ), referred to the protection of wild 
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flora and fauna, species in danger of extinction, their habitat and the natural areas under 
special protection.¨ 

 
These articles are: 

  
Article 1 Article 1.- Object of the Law 

The object of this Law is to establish the special cross-sectoral legal 
framework for the protection of the rights of the Indigenous Peoples of the 
Peruvian Amazon that are in a situation of isolation or in a situation of initial 
contact, particularly guaranteeing their rights to life and health, safeguarding 
their existence and integrity. 

Article 4 Article 4.- Rights of the members of the peoples in a situation of isolation 
or initial contact.- The State guarantees the rights of the indigenous peoples 
in a situation of isolation and in a situation of initial contact, committing to 
providing them with the following:  
a) Protect their life and health by prioritizing the development of preventive 
actions and policies, given their possible vulnerability to communicable 
diseases;  
b) Respect their decision regarding the form and process of their relationship 
with the rest of the nation’s society and with the State;  
c) Protect their culture and their traditional ways d of life, recognizing the 
particular spiritual relationship of these peoples with their habitat, as a core 
element of their identity; 
d) Recognize their right to own the lands they occupy, restricting the entry 
of foreigners to them; the property of the populations on the land they 
possess is guaranteed when they adopt a sedentary lifestyle;  
e) Guarantee free access and extensive use of their lands and natural 
resources for their traditional subsistence activities; and,  
f) Establish indigenous reserves, which will be determined on the basis of 
the areas they occupy and to which they have had traditional access, until 
they voluntarily make a decision regarding the titling of their land.. 
 

Article 5 Article 5.- Intangible nature of indigenous reserves. - Indigenous reserves 
for indigenous peoples in a situation of isolation or situation of initial contact 
are intangible insofar as they maintain their quality. In them:  
a) Population settlements different from those inhabited by the indigenous 
peoples cannot be established;  
b) The performance of any activity different from that of the ancestral 
customs and practices of the indigenous inhabitants is prohibited;  
c) No rights shall be granted that imply the use of natural resources, except 
for subsistence purposes of the peoples that inhabit them and those that use 
methods that do not affect the rights of indigenous peoples in a situation of 
isolation and situation of initial contact, and whenever the corresponding 
environmental assessment allows. If a natural resource susceptible of 
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exploitation is located as a result of the State’s public need, matters will 
proceed according to the law; and,  
d) The indigenous peoples that inhabit them are the sole and joint 
beneficiaries of the aforementioned lands. 

Article 8 Article 8.- Enforceable rights of members of Native Communities. - 
Indigenous peoples in a situation of isolation and a situation of initial contact 
benefit from all the rights that the Constitution and the law establish in favor 
of the Native Communities. 

 
50. With regard to the Law of Prior Consultation, the Secretariat considers that it fulfills the 

purpose described above by including in Article 2 the purpose of protecting the collective rights 
and physical existence—among others—of the indigenous and tribal peoples that may be 
directly affected by a legislative or administrative measure; which is why it should not be taken 
as a purely procedural law. 
 

51. With regard to the Prior Consultation Law, Determination SACA-SEEM/PE/002/2018/D1 
establishes that: 

 
¨36. The Submission asserts the lack of enforcement of the Law of Prior Consultation 

against possible risks that Law No. 30723 would generate in relation to the indigenous 
population, in particular to the PIACI in the Ucayali region, since the right of prior 
consultation has not been enforced throughout the different phases and stages of the 
legislative process for the enactment of the Law No. 30723, which includes the 
preparation, deliberation, approval and enactment of Law No. 30723. 

 
(…) 

38. The main purpose of the Law of Prior Consultation is to guarantee the right to prior 
consultation of indigenous peoples as a mechanism of participation to safeguard their 
rights to physical integrity, life and health, and against legislative or administrative 
measures that could put them at risk. 

39. The collective rights of indigenous peoples, referred to in the Law on Prior 
Consultation, in accordance with the international treaties signed by the Peruvian State 
and its internal regulations on the matter, include the rights to land and territory, which 
in turn includes the use of natural resources found in their geographical range and that 
are traditionally used within the current legal framework2. 

                                                
2 f) Collective Rights. - Rights that concern indigenous peoples, recognized in the Constitution, in ILO Convention 
169, as well as by international treaties ratified by Peru and national law. It includes, among others, the rights to 
cultural identity; to the participation of indigenous peoples; to consultation; to choose their development priorities; to 
preserve their customs, provided that they are not incompatible with the fundamental rights defined by the national 
legal system or with internationally recognized human rights; to special jurisdiction; to the land and territory, that is 
to say to the use of the natural resources that are in their geographic scope and that they traditionally use within the 
framework of the current law; to health with an intercultural approach; and intercultural education. Article 3 (f) of 
the Regulation of Law No. 29785, Law on the Right to Prior Consultation of Indigenous or Tribal Peoples 
recognized in International Labor Organization Convention 169. 
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40. The Secretariat considers that the provisions of the Law of Prior Consultation are 
framed within the definition of "environmental law" of subparagraph (c) of Article 
18.14 of the TPA, to the extent that they refer to the collective rights of indigenous 
peoples and the impact of their participation in the prior consultation process 
regarding the protection of biodiversity, natural resources, habitats and natural areas 
under special protection that are within their geographical range.¨ 

 
52. In this regard, the alleged lack of effective enforcement of the Prior Consultation Law would 

have occurred if a prior legislative consultation process had not been carried out before the 
approval and subsequent enactment of Law 30723. 

53. The response of the Government of Peru does not rule on Law No. 26811 or Law No. 29763, 
asserted by the Submitter. 

F.  On the information provided in the Submission 
 
54. The response of the Government of Peru indicates that the Submitter does not provide sufficient 

information in its Submission with respect to the Prior Consultation Law, the Forestry and 
Wildlife Law and the General Environmental Law.  
 

55. Article 18.8 (2), subparagraph (c) of the TPA establishes that the Submission must provide 
"(…) sufficient information to allow the secretariat to review the submission, including any 
documentary evidence on which the submission may be based and identification of 
environmental laws of which the failure to enforce is asserted.” 

	
56. The Secretariat considers that, according to what was stated in Determination SACA-

SEEM/PE/002/2018/D1, the Submission offers sufficient information that allows the 
Secretariat to review it. 

 
57. Article 18.8 (2), subparagraph (c) of the TPA does not establish that individualized information 

must be offered for each identified environmental law. The Secretariat considers that what any 
Submitter should offer is information that, as a whole, allows the Secretariat to understand 
what has motivated the Submitter to file a specific submission, providing—among others— 
documentary evidence and having identified the specific environmental laws whose possible 
lack of effective enforcement motivates the Submission. 

 
G. On the Article 18.8 (4), subparagraph (a) of the TPA 
 

58. The response of the Government of Peru indicates that “[a]lthough the Secretariat conducted 
a review of the requirements set forth in Article 18.8 (4) of the TPA, it did not take into 
consideration that in order to determine the merit of requesting a response from a Party, such 
requirements must be met. Such situation has not been established in the current case (...) ". 
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59. As indicated in the response of the Government of Peru "The Secretariat, without further 
analysis, has considered that the Submission meets the requirement established in 
subparagraph (a) of Article 18.8 (4) of the TPA, since FENAMAD asserts potential harm to 
the biodiversity and the ecosystems found in territories of the indigenous peoples of the Ucayali 
region." Subsequently, in relation to the same issue, it states that "[t]he TPA makes no mention 
of potential harm, thus the allegation is not sustained.” 
 

60. Article 18.8 (2) of the TPA establishes concurrent requirements that allow the Secretariat to 
receive and consider the Submissions that are filed by any person from one of the Parties. 

 
61. On the other hand, Article 18.8 (4), through which the Secretariat determines whether the 

Submission merits a response from the Party, are not concurrent requirements such as those 
contained in Article 18.8 (2). These are criteria or considerations that advise or guide the 
Secretariat at this stage. This is reflected in the language used in Article 18.8 (4) of the TPA: 

 
¨ Para decidir si requerir una respuesta, la secretaría se conducirá atendiendo a si:¨  

 
This is also evident, in the English version of the same article: 
 

¨ In deciding whether to Submission a response, the secretariat shall be guided by whether:¨ 
 

62. The Secretariat, in Determination SACA-SEEM/PE/002/2018/D2, has taken into account the 
guiding nature of Article 18.8 (4) to determine whether the Submission merited a response 
from the Party. 
 

63. With respect to the "harm" referred to in subparagraph (a) of Article 18.8 (4), "[if] the 
Submission is not frivolous and alleges harm to the person making the Submission," it should 
be noted that the Secretariat, through Determination SACA-SEEM/PE/002/2018/D2, has not 
made an assessment of the harm alleged by the Submitter. That is, the Secretariat should not at 
this stage analyze whether the alleged lack of effective environmental law enforcement in the 
process of preparing, deliberating, approving and enacting Law No. 30723 has caused certain 
level of harm. Subparagraph (a) of Article 18.8 (4) requires the Secretariat, at this stage, to 
guide its evaluation taking into account whether the Submitter alleged harm in its Submission. 

 
64. The Secretariat has taken into account if the alleged harm is due to the asserted failure to 

effectively enforce environmental laws and if it relates to the definition of ¨environmental law¨ 
provided by the TPA. 

 
65. The Submitter has made it evident in the Submission SACA-SEEM/PE/002/2018, that it 

considers that there has been harm due to the alleged lack of effective enforcement of the 
aforementioned environmental law, in the process of preparation, deliberation, approval and 
enactment of Law No. 30723. 

	
66. In this sense, according to what was stated by the Submitter, and taking into account paragraph  

39 of this report, the alleged harm has been due to the lack of enforcement of environmental 
laws the process of preparation, deliberation, approval and enactment of Law No. 30723, while 
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there is also potential harm that may be caused by the construction of roads in border zones in 
the Department of Ucayali. 
 

III. ON THE DEVELOPMENT OF A FACTUAL RECORD 
	
67. In accordance to Article 18.9 (1) of the TPA, "If the secretariat considers that the Submission, 

in light of any response provided by the Party, warrants developing a factual record, the 
secretariat shall so inform the Council and provide its reasons. ¨ 

 
68. Having taken into account the response of the Government of Peru, the Secretariat considers 

that there are central issues in the Submission that need to be addressed and developed in 
greater detail. In this regard, the Secretariat recommends the development of a Factual Record 
regarding the effective enforcement of Articles 1, 4, 5 and 8 of Law No. 28736, Law No. 29785 
and paragraph 12 of Article II of Law No. 29763 

 
69. Likewise, the Secretariat does not recommend the development of a Factual Record with 

respect to the effective enforcement of Article No. 70 of Law No. 28611, because Law No. 
30723 does not have as its purpose the design and enforce environmental policy or of a 
territorial zoning process, purposes to which Article 70 of Law No. 28611 directly refers. 
Similarly, the Secretariat does not recommend the development of a Factual Record with 
respect to the effective enforcement of paragraph 3 of Article 18.11. of the United States—
Peru Trade Promotion Agreement. 

 
III. NOTIFICATION 

 
70. The Secretariat, based on the reasons given and acting in accordance with the provisions of 

Article 18.9 (1) of the TPA, considers that Submission SACA-SEEM/PE/002/2018 warrants 
the development of a Factual Record, within the purview stated in paragraph 68 of this 
notification. 

 
71. In accordance with the provisions of Article 18.9 (1) of the TPA, the Secretariat notifies the 

Council of its decision, respectfully submitting it. 
	
72. In accordance with the provisions of Article 18.9 (2) of the TPA, "The secretariat shall prepare 

a factual record if any member of the Council instructs it to do so". 
 
 
 
(original signed) 
Dino Delgado Gutiérrez 
Executive Director 
Secretariat for Submissions on Environmental Enforcement Matters 
U.S.- Peru Trade Promotion Agreement 
 


